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19 CFR Part 175 
(T.D. 86-144) 


Decision on Domestic Interested Party Petition Concerning Tariff 
Classification of Imported Duck-Type Footwear 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Decision concerning a domestic interested party petition. 


SUMMARY: Customs has completed review of a petition filed by a 
domestic interested party, seeking reclassification of certain im- 
ported unfinished duck-type footwear. The petitioner contends that 
the articles are currently incorrectly classified under a provision of 
the Tariff Schedules of the United States (TSUS) which has a low 
duty rate and entitles the articles to duty-free treatment under the 
Generalized System of Preferences (GSP), if they are imported from 
a beneficiary developing country. The petitioner believes that the 
articles should be reclassified under either of two provisions of the 
TSUS, both of which carry a higher duty rate and do not entitle 
the articles to duty-free treatment under the GSP. Following 
review of the petition and responses to a solicitation of comments, 
Customs has concluded that the petitioner is correct. Accordingly, 
the petition requesting reclassification is granted. 


DATES: This decision will be effective with respect to merchandise 
entered, or withdrawn from warehouse, for consumption after Sep- 
tember 12, 1986. 


FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On November 23, 1984, a notice was published in the Federal 
Register (49 FR 46163) indicating that Customs had received a peti- 
tion from a domestic interested party filed under § 516, Tariff Act 
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of 1930, as amended (19 U.S.C. 1516), requesting the reclassification 
of imported unfinished duck-type footwear. 

The articles, in their imported condition, consist of gum rubber 
rolled soles to which heels of the same material have been at- 
tached. The interiors of the footwear possess heel counters and tex- 
tile linings, as well as vamps, boxed toes, quarters, molded portions 
of the uppers, shanks, and formed in-steps. The articles are fully 
and permanently lasted and they have been manufactured to the 
point that their shoe sizes, both as to length and width, have been 
established. The unfinished footwear is completed in the U.S. by 
having the remaining portion of the upper stitched to it and, in 
some cases, an insole inserted. 

The described articles are currently classified under the provi- 
sion for “Articles not specially provided for, of rubber or plastics: 
Other: Parts of Footwear,” in item 774.50, Tariff Schedules of the 
United States (TSUS; 19 U.S.C. 1202), at a 6.9 percent duty rate. 
Articles classified under this provision are eligible for duty-free 
treatment under the Generalized System of Preferences (GSP); (19 
U.S.C. 2461 et seq.) if imported from a beneficiary developing coun- 
try. 

The petitioner sought reclassification under the provision for 
“Footwear * * * which is over 50 percent by weight of rubber or 
plastics or over 50 percent by weight of fibers and rubber or plas- 
tics with at least 10 percent by weight being rubber or plastics: 
Hunting boots, galoshes, rainwear, etc.: * * * Other’ in item 
700.53, TSUS, which carries a duty rate of 37.5 percent. In the al- 
ternative, the petitioner contended that the imported articles are 
correctly classifiable under the residual provision for “Other 
footwear: * * * Other” in item 700.95, TSUS, which has a duty 
rate of 12.5 percent. The imported articles are not eligible for GSP 
treatment under these two tariff classifications. 

Customs current classification of the imported articles under the . 
provision for other articles not specially provided for, of rubber or 
plastics, parts of footwear, is based upon past Customs rulings 
wherein unfinished footwear susceptible to more than one tariff 
classification in its contemplated finished condition had been classi- 
fied under the provision for parts of footwear according to compo- 
nent material of chief value, rather than as finished footwear 
under other provisions of the TSUS. In these rulings, Customs 
stated that General Interpretative Rule 10(h), TSUS, which pro- 
vides that “unless the context requires otherwise, a tariff descrip- 
tion for an article covers such article whether assembled or not as- 
sembled and whether finished or not finished”, was not applicable 
in cases in which the imported article was not susceptible of proper 
_ Classification. The unfinished footwear in these cases, in their con- 

templated finished condition, would be classifiable under different 
tariff provisions, depending upon the nature of the finishing oper- 
ation. The footwear was therefore deemed not susceptible of proper 
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classification in its condition as imported and, consequently, the 
“not finished” principle of General Interpretative Rule 10(h) was 
inapplicable. 

The petitioner claimed that despite the fact that the imported ar- 
ticles could be finished into articles which would fall into different 
footwear classification provisions, depending upon the nature of the 
finishing operation, the imported articles should nevertheless be 
classifiable under tariff provisions for finished footwear, in accord- 
ance with long-recognized statutory and judicial principles of Cus- 
toms jurisprudence. The petitioner stated that the exclusion of the 
unfinished footwear from the purview of General Interpretative 
Rule 10(h) and its classification under a tariff provision for parts of 
footwear, which disregards the finishing operation altogether, is 
unwarranted and unjustified. 

The petitioner further claimed that since more than one tariff 
provision could embrace the duck-type unfinished footwear after 
the finishing operation, General Interpretative Rule 10(d), TSUS, 
becomes applicable in determining under which of the competing 
tariff provisions the imported footwear should be classified. Under 
this rule, in part, if two or more tariff descriptions are equally ap- 
plicable to an article, the article is subject to duty under the de- 
scription for which the original statutory rate is highest. Petitioner 
stated that of all the finished footwear tariff provisions, item 
700.53, TSUS, carries the highest original statutory duty rate of 75 
percent for column 2 countries and 37.5 percent for column 1 coun- 
tries. Therefore, item 700.53, TSUS, must be the footwear provision 
under which the imported unfinished duck-type footwear is classifi- 
able. 

In the alternative, the petitioner argued that if Customs were to 
reject classification of the imported articles as finished footwear 
under any of the specific footwear provisions contained in items 
700.05 through 700.90, TSUS, because they potentially satisfy more 
than one specific footwear classification provision, they would qual- 
ify for classification under item 700.95, TSUS, the residual foot- 
wear classification provision. Petitioner contended that this is man- 
dated by Headnote 1 of Subpart A, Part 1, Schedule 7, TSUS, 
which provides that all footwear, including unfinished footwear, by 
operation of General Interpretative Rule 10(h), must be classified 
in Subpart A, Part 1 of Schedule 7, TSUS, which covers items 
700.05 through 700.95, with exceptions for footwear with perma- 
nently attached skates or snowshoes, hosiery, and imported knit 
footwear. 


ANALYSIS OF COMMENTS 


Four comments were submitted in opposition to the petition. Two 
of the comments were general in nature. One of these stated that 
the current tariff classification of the footwear under item 774.50, 
TSUS, is correct and should not be changed. The other commenter 
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asserted that Customs has already resolved the problem correctly 
in Internal Advice Request No. 147/79, October 17, 1980, which 
held that rubber bottoms of the type in issue are classified as parts 
of footwear under item 774.50, TSUS. 

The two commenters presenting substantive legal arguments in 
opposition to the petition made the following points: 

(1) The condition of the footwear as imported controls its classifi- 
cation, rather than what it is made into after importation. As im- 
ported, the rubber or plastics bottoms are parts of footwear proper- 
ly classifiable under item 774.50, TSUS. 

(2) General Interpretative Rule 10(d), TSUS, only comes into 
effect if there are equally applicable descriptions which describe 
the merchandise. Here, the petitioner assumes that the footwear in 
its imported condition comes within two competing provisions. 
There is no description under any provisions of the tariff schedules 
which equally meets the description of “parts of footwear of rubber 
or plastics”. Comparisons cannot be based upon results after modi- 
fications have been made. 

(3) An imported article may not be classified as the unfinished 
article when at the time of importation the import has no predeter- 
mined, completed state, and, can be and is completed into articles 
classified under different tariff provisions. General Interpretative 
Rule 10(h), TSUS, and its predecessors apply only to imported mer- 
chandise dedicated to use as the complete article. This rule has no 
application when the final tariff identity of the article is not fixed 
at the time of importation. Avins Industrial Products Co. v. United 
States, 62 CCPA 83, C.A.D. 1150 (1975); American Import Co. v. 
United States, 26 CCPA 72, T.D. 49612 (1938); The Harding Co. v. 
United States, 23 CCPA 250, T.D. 48109 (1936). 

(4) General Interpretative Rule 10(h), TSUS, does not apply 
where “the context requires otherwise”. Congress has provided for 
the classification of footwear parts. Therefore, to invoke Rule 10(h) 
so as to classify the imported articles as unfinished footwear, when 
Congress has made a provision for parts of footwear, would be 
misuse of the Rule and must be avoided. United States v. J. Gerber 
and Co., et al., 58 CCPA 110, C.A.D. 1013 (1971). 

(5) General Interpretative Rule 10(d), TSUS, applies only when 
“two or more tariff descriptions are equally applicable’. Here, none 
of the various tariff descriptions urged by petitioner are applicable 
unless Rule 10(h) may be invoked. However, Rule 10(h) may not be 
invoked when the imported article is finished into articles classi- 
fied under various tariff provisions. If Rule 10(h) may not be in- 
voked, there is no basis on which to proceed under Rule 10(d) be- 
cause in the absence of Rule 10h), there is but a single applicable 
provision. 

(6) The alternative argument that the imported articles are clas- 
sifiable under item 700.95, TSUS, covering other footwear is based 
on an unsupportable premise. The premise is that the imported ar- 
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ticles are classifiable as footwear. This is not so. The articles, as im- 
ported, are unfinished. Classification as the finished article may 
proceed only in the event Rule 10(h) applies. However, for the rea- 
sons set forth previously, Rule 10(h) does not apply and consequent- 
ly classification under item 700.95, TSUS, is precluded. 


DECISION ON PETITION 


It is our position that the unfinished duck-type footwear in issue 
has been incorrectly classified under item 774.50, TSUS, and is 
properly classifiable under item 700.53, TSUS, pursuant to General 
Interpretative Rules 10(h) and 10(d), TSUS, for the following rea- 
sons: 

(1) General Interpretative Rule 10(h) is in its essence prospective 
and requires us to consider what an item will become in terms of 
its ultimate use or construction rather than its condition as import- 
ed. See 14 Cust. Bull. 737, C.S.D. 80-8 (1980). 

(2) General Interpretative Rule 10(d) is applicable to the unfin- 
ished duck-type footwear because several footwear provisions are 
equally applicable to the footwear in its contemplated finished con- 
ditions. 

(3) In the case of American Import Co. v. United States, 26 CCPA 
72, TD 49612 (1938), the court stated that “It has long been the gen- 
erally accepted rule that a thing may be classified for tariff duty 
purposes under the eo nomine provision for the article unfinished 
if that thing has been so far processed toward its ultimate complet- 
ed form as to be dedicated to the making of that article or that 
class of articles alone”’ (italic added). Thus, the articles in issue 
may be considered unfinished footwear because they are so far 
processed as to be dedicated to the making of a class of articles 
alone, namely, footwear. It is not necessary that the article be com- 
pleted into one specific category of footwear. 

(4) We do not discern a legislative intent that the unfinished 
duck-type footwear be classified under a parts provision rather 
than as unfinished footwear. It is our observation that the mer- 
chandise in its condition as imported is substantially complete foot- 
wear. See Daisy-Heddon, Div. of Victor Comptometer v. United 
States, 66 CCPA 97, C.A.D. 1228 (1979). 


AUTHORITY 


This notice is published under the authority of §516(b), Tariff 
Act of 1930, as amended (19 U.S.C. 1516(b)), and §175.22(a), Cus- 
toms Regulations (19 CFR 175.22(a)). 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U‘S. 
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Customs Service. However, personnel from other Customs offices 
participated in its development. 
ALFRED R. DEANGELUS, 
Acting Commissioner of Customs. 


Approved: July 10, 1986. 
Francis A. Keatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 29, 1986 (51 FR 27019)] 


19 CFR Part 101 
(T.D. 86-145) 


Customs Regulations Amendment Relating to the Customs Field 
Organization; Shreveport and Bossier City, Louisiana 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This notice changes the field organization of the Cus- 
toms Service by establishing a new port of entry, on a 2-year trial 
basis, at Shreveport and Bossier City, Louisiana. This change is 
being made as part of Customs continuing program to obtain more 
efficient use of its personnel, facilities, and resources, and to pro- 
vide better service to carriers, importers, and the public. 


EFFECTIVE DATE: September 4, 1986. 


FOR FURTHER INFORMATION CONTACT: Richard Coleman, 
Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Customs ports of entry are places (seaports, airports, or land 
border ports) designated by the Secretary of the Treasury where 
Customs officers or employees are assigned to accept entries of 
merchandise, clear passengers, collect duties, and enforce the vari- 
ous provisions of Customs and related laws. 

The Caddo-Bossier Port Commission filed an application with 
Customs requesting the establishment of a new Customs port of 
entry at Shreveport and Bossier City, Louisiana. A review of that 
application confirmed tnat the proposed port met the minimum 
Customs criteria for establishing ports of entry. 

A notice proposing the establishment of the Shreveport-Bossier 
City port of entry, on a 2-year trial basis, was published in the Fed- 
eral Register on January 22, 1986 (51 FR 2897). The notice solicited 
public comment on the matter. 
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DISCUSSION OF COMMENTS 


Seventy-three comments were received in response to the notice. 
Seventy-one commenters supported establishment citing the bene- 
fits that such a port would provide to the region’s growing interna- 
tional trade business, as well as the over-all positive effect on the 
area’s economic and employment outlook. Of the two opposing com- 
ments, one doubted the new port would have a sufficient workload, 
and the other expressed concern that opening a new port would 
somehow drain the resources available for existing ports. 

As to the workload argument, Customs has a commitment from 
the port that it will meet the minimum workload standards of a 
port of entry. At the end of the 2-year period, the practicality of 
maintaining a port of entry at Shreveport-Bossier City will be re- 
evaluated in light of the actual Customs workload. As to the second 
argument, the opening of this port will in no way make the oper- 
ation of any existing port less efficient. 

After analysis of the comments and further review of the matter, 
Customs is establishing, on a 2-year trial basis, a port of entry at 
Shreveport-Bossier City, Louisiana. 


CHANGES IN THE CusToMs FIELD ORGANIZATION 


The Secretary of the Treasury is advised by the Commissioner of 
Customs in matters affecting the establishment, abolishment, or 
other change in ports of entry. Customs ports of entry are estab- 
lished under the authority vested in the President by §1 of the Act 
of August 1, 1914, 38 Stat. 628, as amended (19 U.S.C. 2), and dele- 
gated to the Secretary of the Treasury by E.O. No. 10289, Septem- 
ber 17, 1951 (3 CFR 1949-1953 Comp. Ch. ID, and pursuant to au- 
thority provided by Treasury Department Order No. 101-5 (47 FR 
2449). 

Customs has determined that it is in the public interest to estab- 
lish, on a 2-year trial basis, a port of entry at Shreveport-Bossier 
City, Louisiana. The limits of the port of entry of Shreveport-Bos- 
sier City are the city limits of Shreveport and Bossier City, Louisi- 
ana. 


List oF SuBJECTs IN 19 CFR Part 101 


Customs duties and inspection, Exports, Imports, Organization 
and functions (Government agencies). 


PART 101—GENERAL PROVISIONS 


To reflect this change, the list of Customs regions, districts, and 
ports of entry in §101.3(b), Customs Regulations (19 CFR 101.3(b)), 
is amended by adding, ‘“Shreveport-Bossier City, La., including the 
territory described in T.D. 86-145.” directly below, “Nashville, 
Tenn., including the territory described in T.D. 84-126.” in the 
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column headed, ‘Ports of entry” in the New Orleans, Louisiana dis- 
trict. 


EXECUTIVE ORDER 12291 AND REGULATORY FLEXIBILITY ACT 


Because this document relates to agency organization it is not 
subject to E.O. 12291. Accordingly, a regulatory impact analysis 
and the review prescribed by §3 of that E.O. is not required. Simi- 
larly, this document is not subject to the Regulatory Flexibility Act 
(Pub. L. 96-354, 5 U.S.C. 601 et seg.) and the regulatory analysis 
and other requirements of 5 U.S.C. 603 and 604 are not applicable. 

Customs routinely establishes and expands Customs ports of 
entry throughout the U.S. to accommodate the volume of Customs- 
related activity in various parts of the country. Although this 
amendment may have a limited effect upon some small entities in 
the area affected, it is not expected to be significant because estab- 
lishing and expanding port limits at Customs ports of entry in 
other areas has not had a significant economic impact upon a sub- 
stantial number of small entities to the extent contemplated by the 
Act. Nor is it expected to impose, or otherwise cause, a significant 
increase in the reporting, recordkeeping, or other compliance bur- 
dens on a substantial number of small entities. 


DRAFTING INFORMATION 
The principal author of this document was John E. Doyle, Regu- 


lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: July 9, 1986. 
Francis A. Keatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 5, 1986 (51 FR 28070)] 


19 CFR Part 6 
(T.D. 86-146) 


Customs Regulations Amendments Relating to Reporting 
Requirements for Certain Private Aircraft 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document announces the removal of San Diego 
International Airport (Lindbergh Field) from the list of airports at 
which private aircraft arriving from areas south of the U.S. must 
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land for Customs processing. Currently, private aircraft can comply 
with Customs Regulations by making Lindbergh Field their first 
landing site after crossing the U.S.-Mexican border. 

Lindbergh Field is approximately 15 miles from the border. This 
distance gives smugglers the opportunity to engage in “touch and 
go” or air drop smuggling of illegal drugs and contraband. “Touch 
and go” smuggling involves reporting Lindbergh Field as the first 
U.S. destination but actually landing somewhere else first, quickly 
unloading contraband, and continuing on to Lindbergh Field. Air 
drop smuggling involves flying very low over some point between 
the border and Lindbergh Field, pushing contraband out of the air- 
craft to be retrieved on the ground, and continuing on to Lindbergh 
Field. Additionally, the high volume of air traffic in the Lindbergh 
Field area makes tracking of individual aircraft very difficult. This 
is a further impediment to effective drug interdiction in the area. 

By removing the designated airport status from Lindbergh Field, 
aircraft will have to report to one of two other airports, both very 
close to the U.S.-Mexican border and therefore less likely the tar- 
gets of smugglers. Lindbergh Field’s status as an international air- 
port is not affected. 


EFFECTIVE DATE: August 4, 1986. 


FOR FURTHER INFORMATION CONTACT: Dennis Benjamin, 
Office of Passenger Enforcement and Facilitation, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C. 20229 


(202-566-5608). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of Customs efforts to combat the problem of drug smug- 
gling by air, in 1975 the Customs Regulations were amended to add 
a new §6.14 (19 CFR 6.14), that provides in part that private air- 
craft arriving in the U.S. via the U.S.-Mexican border must provide 
a notice of intended arrival with Customs (T.D. 75-201; 40 FR 
33203). The section further provides that these private aircraft 
must land at any one of the designated airports near the U'S.- 
Mexican border. The purpose of this regulation was to provide Cus- 
toms with increased enforcement efficiency by providing tight con- 
trol over air traffic arriving from the direction of countries that 
are major sources of illegal drugs destined for the U.S. 

In our diligence to fight the national epidemic of illegal drugs, 
Customs has amended §6.14, Customs Regulations, several times 
since 1975. Amendments have included extending coverage to pri- 
vate aircraft arriving via the Pacific, Gulf of Mexico, or Atlantic 
coasts (T.D. 83-192; 48 FR 41381); expanding coverage by modifying 
the definition of private aircraft (T.D. 84-236; 49 FR 46885); and ex- 
tending the coverage to include some flights arriving from Puerto 
Rico and all flights arriving from the U.S. Virgin Islands, increas- 
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ing from 15 minutes to one hour the minimum time required for 
notice to be given prior to penetrating U‘S. air space, and requiring 
aircraft seeking exemption from landing requirements to be 
equipped with functioning transponders (T.D. 86-72; 51 FR 11004). 

Customs again finds it necessary to amend §6.14(g), which lists 
designated airports at which subject aircraft must land. San Diego 
International Airport (Lindbergh Field) is on that list. However, 
Customs has discovered smugglers are taking advantage of Lind- 
bergh Field’s location approximately 15 miles from the border by 
engaging in “touch and go” or air drop smuggling of illegal drugs 
and contraband. “Touch and go” smuggling involves reporting 
Lindbergh Field as the first U.S. destination but actually landing 
somewhere else first, quickly unloading illegal drugs or contra- 
band, and continuing on to Lindbergh Field. Air drop smuggling in- 
volves flying very low over some point between the border and 
Lindbergh Field, pushing illegal drugs or contraband out of the air- 
craft to be retrieved on the ground, and continuing on to Lindbergh 
Field. 

By removing Lindbergh Field from the list of designated airports 
in §6.14(g), aircraft subject to the reporting requirements of § 6.14 
will have to land at either Calexico International Airport, Calexico, 
California, or Brown Field, San Diego, California. Both of these air- 
ports are very close to the U.S.-Mexican border and therefore will 
be unlikely targets of “touch and go” or air drop smuggling. They 
are also less congested than Lindbergh Field which makes it easier 
to track individual aircraft by means of radar devices. These fac- 
tors will combine to make Customs enforcement activities more ef- 
fective and more easily manageable in this area of the country. 

Brown Field is already the preferred destination of most private 
aircraft arriving from foreign countries in the San Diego area. In 
FY 1985, there were 870 private aircraft arrivals from foreign 
countries at Lindbergh Field compared to 4,115 such arrivals at 
Brown Field and 5,262 such arrivals at Calexico International Air- 
port. This revocation in no way affects Lindbergh Field’s status as 
an international airport under §6.13, Customs Regulations (19 CFR 
6.13), and in no way prohibits private aircraft that have crossed the 
U.S.-Mexican border and complied with §6.14 by landing at Brown 
Field or Calexico International Airport, from subsequently landing 
at Lindbergh Field. 


INAPPLICABILITY OF PuBLIC NOTICE AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


This amendment is being published without an opportunity for 
public comment or a delayed effective date under the authority of 5 
U.S.C. 553(b\(B). The severity of the drug problem in the US. is 
well documented. Customs is always looking for weak links in our 
drug interdiction efforts and when found, seeks to correct them as 
expeditiously as possible. The situation surrounding Lindbergh 
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Field is providing a loophole in our enforcement efforts that is al- 
lowing illegal drugs and contraband to enter the U.S. It must be 
stopped as quickly as possible. Therefore, Customs has determined 
that it would be contrary to the public interest to unnecessarily 
delay the removal of the designated airport status of Lindbergh 
Field. 


REGULATORY FLEXIBILITY ACT 


This document is not subject to the provisions of 5 U.S.C. 603, 
604, as added by §3 of Pub. L. 96-354, the “Regulatory Flexibility 
Act.” That Act does not appiy to any regulations such as this for 
which a notice of proposed rulemaking is not required by the Ad- 
ministrative Procedure Act (5 U.S.C. 551 et seg.) or any other stat- 
ute. 


AMENDMENT TO THE REGULATIONS 


List oF SuBJECTS IN 19 CFR Part 6 
Customs duties and inspection, Imports, Air Carriers, Aircraft, 
Airports. 
PART 6—AIR COMMERCE REGULATIONS 


1. The authority citation for Part 6 continues to read as follows: 


Autuority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (Gen. Hdnote 11), 
1624; 49 U.S.C. 1474, 1509. 


2. Section 6.14(g) is amended by removing the entry that reads, 
“San Diego, Calif. * * * San Diego International Airport (Lind- 
bergh Field)’ from the list of designated airports. 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


ALFRED R. DEANGELUS, 
Acting Commissioner of Customs. 


Approved: July 14, 1986. 
Francis A. Keatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 4, 1986 (51 FR 27836)] 


159-255 0 - 86 - 2 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 20, NO. 32, AUGUST 13, 1986 


(T.D. 86-147) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
May 1, 1986 $0.007305 
May 2, 1986 .007194 
Israel shekel: 
May 1, 1986 N/A 
May 2, 1986 
South Korea won: 
May 1, 1986 .001126 
May 2, 1986 .001126 
Taiwan N.T. dollar: 
May 1, 1986 .025920 
May 2, 1986 .025927 


(LIQ-03-01 S:COM CIE) 


Dated: May 2, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-148) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-77 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
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ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Austria schilling: 

May 1, 1986 $0.064506 

.064350 

Belgium franc: 

May 1, 1986 .022242 

May 2, 1986 .022183 
Denmark krone: 

May 1, 1986 .122594 

May 2, 1986 .122324 
Finland markka: 

May 1, 1986 .201207 

May 2, 1986 N/A 
Germany deutsche mark: 

May 1, 1986 453515 

May 2, 1986 451467 
Ireland pound: 

May 1, 1986 

May 2, 1986 
Italy lira: 

May 1, 1986 .000661 

May 2, 1986 .000661 
Japan yen: 

May 1, 1986 .005894 

May 2, 1986 N/A 
Netherlands guilder: 

May 1, 1986 402495 

May 2, 1986 400721 
New Zealand dollar: 

May 1, 1986 .57650 

May 2, 1986 .57500 
Switzerland franc: 

May 1, 1986 .541712 

May 2, 1986 .539084 


(LIQ-03-01 S:COM CIE) 


Dated: May 2, 1986. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 











U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 134 


Country-of-Origin Marking Requirement for Imported Fruit Juice 
Concentrate 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Proposed interpretive rule; solicitation of public com- 
ments on effective date. 


SUMMARY: This notice is to advise the public that Customs is ex- 
tending to other imported fruit juice concentrate undergoing simi- 
lar processing, the ruling which held that imported orange juice 
concentrate which is used in the production of frozen concentrated 
or reconstituted orange juice is not substantially transformed after 
undergoing further processing in the U.S. (blending with other 
batches of concentrate, water, oils and essences, pasteurization or 
freezing and repacking). Accordingly, labels on these frozen concen- 
trated and reconstituted fruit juice products which contain import- 
ed concentrate will have to be marked to indicate the foreign coun- 
try-of-origin of the products. Customs is seeking public comments 
on the date this requirement should become effective. All com- 
ments received will be considered before reaching a decision on this 
issue. 


DATE: Comments (preferably in triplicate) must be received on or 
before September 29, 1986. 


ADDRESS: Comments may be submitted to and inspected at the 
Regulations Control Branch, U.S. Customs Service, Room 2426, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 (202-566- 
8237). 


FOR FURTHER INFORMATION CONTACT: Lorrie Rodbart, 
Entry Procedures and Penalties Division, U.S. Customs Service, 


1301 Constitution Avenue, NW., Washington, D.C. 20229 (202-566- 
5765). 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


In response to a formal request, Customs published a ruling 
dated September 4, 1985, in the Customs BULLETIN of September 
25, 1985 (C.S.D. 85-47, 19 Cust. Bull. No. 39 at 21), stating that con- 
tainers of orange juice in frozen concentrated or reconstituted 
forms, which contain imported concentrate, must be labeled to 
comply with the country-of-origin marking requirements of § 304, 
Tariff Act of 1930, as amended (19 U.S.C. 1304). The ruling was 
based on the determination that the imported concentrate which is 
used in the production of frozen concentrated or reconstituted 
orange juice is not substantially transformed after undergoing fur- 
ther processing in the U.S. including blending with other batches 
of concentrate, water, oils and essences, pasteurization or freezing, 
and repacking. 

In a case brought by the National Juice Products Association, et 
al. challenging C.S.D. 85-47, National Juice Products Association v. 
United States, —— CIT ——, Slip Op. 86-13 (January 30, 1986), the 
Court of International Trade held that C.S.D. 85-47 was substan- 
tively valid. The Court, however, remanded the case to Customs for 
reconsideration of the effective date. The Court directed Customs to 
adhere to the notice and comment provisions of §177.10(c)(2), Cus- 
toms Regulations (19 CFR 177.10(c)(2)), and to carefully consider all 
possible issues relating to a reasonable time to implement the new 
ruling. Accordingly, by notice published in the Federal Register on 
March 3, 1986 (51 FR 7285), Customs solicited the views of the 
public on the issue of a reasonable implementation date. Comments 
received in response to that notice were considered. The public was 
advised of the February 1, 1987, effective date of C.S.D. 85-47 by 
publication of T.D. 86-120 in the Federal Register of June 25, 1986 
(51 FR 23045). 

Customs is of the opinion that the principles set forth in C.S.D. 
85-47 are also applicable to other fruit juice products and is there- 
fore extending the orange juice ruling to all other imported fruit 
juice concentrates which undergo processing in the U.S. similar to 
that performed with regard to orange juice. 

Customs is seeking public comments related solely to the issue of 
the best practicable implementation date for the new requirement 
that frozen concentrated or reconstituted fruit juices which contain 
imported content be labeled to reveal that content. Of particular 
interest is any information concerning the time it generally takes 
suppliers to provide new or changed labels and containers to the 
packagers of juice products, as well as the quantity of labels and 
printed retail containers usually kept in inventory. 


CoMMENTS 


Before making a determination on this matter, Customs will con- 
sider any written comments timely submitted. Comments submit- 
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ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), §1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and §103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), between 9 a.m. and 4:30 p.m. on normal 
business days, at the Regulations Control Branch, Room 2426, U.S. 
Customs Service Headquarters, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 

ALFRED R. DEANGELUS, 
Acting Commissioner of Customs. 
Approved: July 14, 1986. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 30, 1986 (51 FR 27195)] 


19 CFR Part 113 


Proposed Customs Regulations Amendments Relating to Customs 
Bonds 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: On October 19, 1984, Customs published a final rule 
in the Federal Register which extensively modified the Customs 
bond structure. Customs ongoing review of the revised bond struc- 
ture has revealed that it is necessary to clarify a provision in the 
instruments of international traffic bond condition to recognize a 
counterpart substantive requirement in the regulations. Specifical- 
ly, this document proposes to recognize in the instruments of inter- 
national traffic bond condition the regulatory exemption from 
entry filing for diverted or withdrawn U.S. instruments of interna- 
tional traffic not increased in value or improved in condition 
abroad. It is also necessary to establish, as an additional enforce- 
ment tool, a consequence of default provision in the basic importa- 
tion and entry bond condition for failure to satisfy regulatory re- 
quirements. Specifically it is proposed to establish a liquidated 
damage provision in the basic importation and entry bond condi- 
tion for failure to timely deposit estimated duties. 


DATE: Written comments must be received on or before October 3, 
1986. 
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ADDRESS: Written comments (preferably in triplicate) may be sub- 
mitted to and inspected at the Regulations Control Branch, US. 
Customs Service Headquarters, Room 2426, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: William Rosoff, Car- 
riers, Drawback and Bonds Division, U.S. Customs Service, 1301 
Constitution Avenue, NW., Washington, D.C. 20229 (202-566-5856). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


By a final rule published in the Federal Register as T.D. 84-213 
on October 19, 1984 (49 FR 41152), the Customs bond structure was 
extensively revised by consolidating and reducing the number of 
bond forms in use. The purpose of the revision was to simplify 
transactions between Customs and the importing public and to fa- 
cilitate establishment of an efficient computerized bond control 
system. 

A part of the foregoing involved incorporating specific bond con- 
ditions into Part 113, Customs Regulations (19 CFR Part 113), 
which established a contractual obligation on the part of the bond 
principal to comply with substantive requirements of the regula- 
tions. As a necessary part of this scheme, the bond conditions in- 
corporated specific consequences of default provisions for failure to 
comply with the substantive requirements of the regulations and 
bond provisions. 

Customs ongoing review of the revised bond structure since then 
has revealed that it is necessary to clarify a provision in the instru- 
ments of international traffic bond condition to recognize a coun- 
terpart substantive regulatory requirement. 

Specifically, §10.4la, Customs Regulations (19 CFR 10.41a), re- 
lates to instruments of international traffic such as lift vans, cargo 
vans, shipping tanks, skids, pallets, and similar instruments. Para- 
graph (d) of §10.4la provides that if an instrument of foreign 
origin, or of U.S. origin which has been increased in value or im- 
proved in condition by a process of manufacture or other means 
while abroad, is released under §10.41a and is subsequently divert- 
ed to point-to-point local traffic within the U.S., or is otherwise 
withdrawn within the U.S. from its use as an instrument of inter- 
national traffic, it becomes subject to entry and the payment of any 
applicable duties. Section 10.41la(d) also provides that an instru- 
ment of U.S. origin which has not been increased in value or im- 
proved in condition by a process of manufacture or other means 
while abroad and which is released under §10.41a is not subject to 
entry filing or the payment of duty if it is diverted or otherwise 
withdrawn. 

The bond condition relating to control of containers and instru- 
ments of international traffic is found in § 113.66, Customs Regula- 
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tions (19 CFR 113.66). However, a review of the bond condition re- 
veals that no provision has been made in §113.66(a)(2) for the ex- 
emption from entry for a U.S. instrument which has not been in- 
creased in value or improved in condition as set forth in the latter 
part of §10.4la(d). Accordingly, it is proposed to amend 
§ 113.66(a)(2) to incorporate this exemption. 

Another area where Customs believes an amendment would be 
appropriate relates to the consequences of default provision of the 
basic importation and entry bond condition of §113.62, Customs 
Regulations (19 CFR 113.62). As presently written there is no liqui- 
dated damages provision for failure to deposit estimated duties and 
taxes within the time prescribed by law or regulation. 

Under the provisions of § 505, Tariff Act of 1930, as amended (19 
U.S.C. 1505), duties must be deposited with Customs at the time of 
making entry, or at such later time as may be prescribed by regu- 
lations. Section 141.101, Customs Regulations (19 CFR 141.101), gen- 
erally provides, with certain identified exceptions, that estimated 
duties must be deposited with Customs at the time of filing the 
entry documentation or the entry summary documentation when it 
serves as both the entry and entry summary. One of the identified 
exceptions relates to merchandise released under entry documenta- 
tion. Under this exception, deposit of estimated duties must be 
made at the time the entry summary is filed. Section 142.12, Cus- 
toms Regulations (19 CFR 142.12), requires the filing of the entry 
summary, with estimated duties attached, within 10 working days 
after the time of entry. 

Section 113.62, Customs Regulations, incorporates the above re- 
quirements into paragraph (a) of the bond condition relating to the 
agreement to pay duties, taxes, and charges. In order to provide an 
additional enforcement tool to insure timely deposit of estimated 
duties, Customs proposes to amend the consequences of default pro- 
visions found in §113.62(j) by adding a new paragraph (4) which 
provides for payment of liquidated damages for each default involv- 
ing failure to deposit estimated duties and taxes within the time 
prescribed by law or regulation in the amount of $50 and, for each 
day late, 1 percent of the undeposited estimated duties and taxes 
due. These amounts are consistent with the amount of liquidated 
damages assessed under the old General Term Bond, Customs 
Form 7595, and Immediate Delivery and Consumption Entry Bond 
(Term), Customs Form 7553, prior to the revision of the Customs 
bond structure by T.D. 84-213. 

Further, to avoid any unnecessary litigation if we attempt to col- 
lect liquidated damages under a bond, it is proposed to amend the 
bond conditions set forth in §§113.62(a), 113.63(g)\(1), 113.64(a), 
113.64(c), 113.65(aX3), 113.65(b), 113.66(c), 113.67(b\(1), 113.68(b), 
113.69, 113.70, 118.71(b), 113.72, and 113.73(aX2), Customs Regula- 
tions (19 CFR 113.62(a), 113.63(g)(1), 113.64(a), 113.64(c), 113.65(a\(3), 
113.65(b), 113.66(c), 113.67(bX(1), 113.68(b), 113.69, 113.70, 113.710), 
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113.72, 113.73(a\(2)), to specify that the principal and surety are 
“jointly and severally” liable under the bond. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments (preferably in triplicate) that are submitted 
timely to Customs. Comments submitted will be available for 
public inspection in accordance with the Freedom of Information 
Act (5 U.S.C. 552), §1.4, Treasury Department Regulations (81 CFR 
1.4) and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), on reg- 
ular business days between the hours of 9:00 a.m. and 4:30 p.m. at 
the Regulations Control Branch, Room 2426, Customs Headquar- 
ters, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in §1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 605(b)), it is certified that, if adopted, the proposed regula- 
tions will not have a significant economic impact on a substantial 


number of small entities. Accordingly, the regulations are not sub- 
ject to the regulatory analysis requirement of 5 U.S.C. 603 and 604. - 


DRAFTING INFORMATION 


The principal author of this document was John E. Elkins, Regu- 
lations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 


List OF SuBJECTS IN 19 CFR Part 113 
Customs duties and inspection, Imports, Surety bonds. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


It is proposed to amend Part 113, Customs Regulations (19 CFR 
Part 113), as set forth below. 


PART 113—CUSTOMS BONDS 


1. It is proposed that the authority for Part 113 continue to read 
as follows: 
Autuorirty: 19 U.S.C. 66, 1623, 1624. 


2. It is proposed to amend § 113.62(i) by adding a new paragraph 
(4) to read as follows: 
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§113.62 Basic importation and entry bond conditions. 
* ok * * * * * 

(i) ** * 

(4) If the principal defaults on the agreements in condition 
(a\(1Xi) by failing to deposit estimated duties and taxes within the 
time prescribed by law or regulation, the obligors agree to pay liq- 
uidated damages for each default in the amount of $50 and, for 
each day late, 1 percent of the undeposited estimated duties and 
taxes due. 

3. It is proposed to revise § 113.66(a\(2) to read as follows: 


§113.66 Control of containers and instruments of international 
traffic bond conditions. 


* * * * * * * 


(a) se *& 
(2) Promptly enter the instrument unless exempt from entry; and 
* Oo * * * *” cs 


4. It is proposed to amend §§ 113.62(a), 113.63(g)\(1), 113.66(0), 
113.67(b\(1), 113.68(b), 113.69, 113.70, 113.71), 113.72, and 
113.73(aX(2) by adding a comma and “jointly and severally” after 
the word “surety”. 

5. It is proposed to amend §113.64(a) by adding “(principal and 
surety, jointly and severally)’, after the word “obligors”’. 

6. It is proposed to amend §113.64(c) by removing “(principal and 
surety)” from the second sentence. 

7. It is proposed to amend §§ 113.65(aX(3) and 113.65(b) by remov- 
ing “agrees” and inserting, in its place, “and surety, jointly and 
severally agree”. 

WILLIAM VON Raa, 
Commissioner of Customs. 


Approved: July 11, 1986. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 4, 1986 (51 FR 27875)] 


19 CFR Part 12 


Proposed Customs Regulations Amendment Relating to 
Enforcement of Protection of Semiconductor Chip Products 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to require that persons seeking exclusion of infringing semi- 
conductor chip products first obtain a court order enjoining, or an 
order of the U.S. International Trade Commission excluding, the 
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importation of the products. Customs will then enforce the court 
order or exclusion order. This action is being taken to protect the 
rights that have been granted to owners of semiconductor chip 
products under the Semiconductor Chip Protection Act of 1984. 


DATE: Comments must be received on or before September 29, 
1986. 


ADDRESS: Written coraments (preferably in triplicate) may be sub- 
mitted to and inspected at the Regulations Control Branch, U.S. 
Customs Service Headquarters, Room 2426, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: 
Samuel Orandle, (202) 566-5765; Operational Aspects: Louis S. 
Alfano, (202-566-8651). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On November 8, 1984, the President signed into law (Pub. L. 98- 
620) a bill (H.R. 6163) containing a wide array of intellectual prop- 
erty reforms. Title III of Pub. L. 98-620, cited as the “Semiconduc- 
tor Chip Protection Act of 1984,” adds a new chapter 9 to title 17, 
United States Code (17 U.S.C. 901-914), providing for protection of 
mask works that are fixed in semiconductor chip products. A mask 
work is defined as a series of related images, however fixed or en- 
coded, that represent the three-dimensional patterns in the layers 
of a semiconductor chip. It is fixed in a semiconductor chip product 
when its embodiment in the product is sufficiently permanent or 
stable to permit the mask work to be perceived or reproduced from 
the product for a period of more than transitory duration. 

The development costs for a single new semiconductor chip can 
reach $100 million. The same chip can be copied for approximately 
$50,000. As a result, firms with no research and development costs 
to recoup can set their prices far lower than can firms which have 
underwritten the development costs. Thus, firms producing unau- 
thorized copies of mask works have a large unearned competitive 
advantage over the innovating firm. This suggests that the scope of 
the problem of unauthorized importations of infringing semicon- 
ductor chips may be considerable. However, no factual data exists 
as to the extent of unauthorized importations. 

As a condition of the protection extended to mask works under 
17 U.S.C. 908(a), protection terminates “if application for registra- 
tion of a claim of protection in the mask work is not 
made * * * within 2 years after the date on which the mask work 
is first commercially exploited.” The U.S. Copyright Office has 
been designated to administer the registration system for mask 
works. 
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The owner of a registered mask work has the exclusive right, 
under 17 U.S.C. 905, to reproduce it and to import and distribute a 
semiconductor chip product in which the mask work is embodied. 
In addition, pursuant to 17 U.S.C. 906, the owner of a particular 
semiconductor chip product made by the owner of the mask work 
may import or distribute or otherwise dispose of or use, but not re- 
produce, that particular semiconductor chip product without the 
authority of the owner of the mask work. The term of protection 
for the mask work owner is 10 years from the date on which the 
mask work is registered, or the date on which the mask work is 
first commercially exploited anywhere in the world, whichever 
occurs first. 

Under 17 U.S.C. 910(c)\(1), the Secretary of the Treasury and the 
U.S. Postal Service are empowered to separately or jointly issue 
regulations for the protection of the rights of the mask work owner 
with respect to importations. These regulations may require, as a 
condition for the exclusion of articles from the U.S., that the 
person seeking exclusion take any one or more of the following ac- 
tions: 

(1) obtain a court order enjoining, or an order of the U.S. Inter- 
national Trade Commission under §337, Tariff Act of 1930 (19 
U.S.C. 1337), excluding, importation of the articles; 

(2) furnish proof that the mask work involved is protected under 
17 U.S.C. 905 and that the importation of the articles would in- 
fringe the rights of the mask work owner; and/or 

(3) post a surety bond for any injury that may result if the deten- 
tion or exclusion of the articles proves to be unjustified. 

Under opticns (2) or (3), which involve a Customs determination 
on its own that an imported mask work is infringing, without the 
intervention of a court or the USITC, articles which are imported 
in violation of the rights set forth in 17 U.S.C. 905 are subject to 
seizure and forfeiture in the same manner as property imported in 
violation of the customs laws. Any such forfeited article may be de- 
stroyed as directed by the Secretary of the Treasury, except that 
the article may be returned to the country of export whenever it is 
shown to the satisfaction of the Secretary that the importer had no 
reasonable grounds for believing that his acts constituted a viola- 
tion of the law. 

The Semiconductor Chip Protection Act became effective upon its 
enactment on November 8, 1984. However, 17 U.S.C. 913(a) held 
the registration and enforcement mechanisms in abeyance for 60 
days. These registration mechanisms and enforcement provisions, 
therefore, went into effect on January 9, 1985. 

Customs has considered all three of the options for protection of 
the mask work owner’s rights under 17 U.S.C. 905 and decided that 
options (2) and (3) are not advisable. These options would require 
that Customs provide mask work protection in a similar manner to 
the way it protects copyrights. Under either of these options, 
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owners would be required to record their registered mask works 
with Customs for a prescribed fee and Customs officers would have 
to interdict imported articles containing semiconductor chip prod- 
ucts in order to identify those which infringe a recorded mask 
work. 

There are several reasons which militate against Customs adop- 
tion of procedures similar to those used for enforcement of the 
copyright laws to protect the rights of mask work owners. First, an 
expert knowledge of semiconductor chip technology is required of 
anyone testing a semiconductor chip to determine whether the 
mask work embodied in the chip is infringing. Customs has neither 
the required expertise on the part of its inspectional staff nor the 
resources or funds to allocate or to train Customs officers for this 
task. 

Secondly, the suspected infringing semiconductor chip is often in- 
corporated in such consumer articles as personal computers, micro- 
wave ovens and projection televisions. These articles would have to 
be disassembled in order to extract the suspected infringing chip 
for testing purposes. Considering Customs limited resources and 
the time-consuming nature of this enterprise, it would be oper- 
ationally unfeasible. 

Thirdly, once a chip is extracted for testing, the process of deter- 
mining whether infringement exists would involve a full adjudica- 
tory review by Customs, with most likely multiple presentations of 
evidence and in-depth analysis of highly technical material. Cus- 
toms does not have hearing examiners for such adjudications, nor a 
panel of experts to review the technical evidence. It would most 
likely be necessary for Customs to resort to outside expert wit- 
nesses to assist in the administrative review process. This could 
easily lead to a period in excess of 18 months, particularly since 
Customs is involved in many enforcement tasks and does not have 
the time or resources to commit to an expedited adjudication of 
semiconductor infringement cases. Also, the necessity to adjudicate 
mask work infringement matters would place Customs in a posi- 
tion of adjudicating in an area in which there are no legal guide- 
lines for making an infringement determination (as there are for 
copyright cases), due to the recentness of the semiconductor protec- 
tion law. Absent such guidelines, Customs would not be in a posi- 
tion to deal with infringement issues effectively. Any attempt to do 
so could result in lengthy and costly administrative proceedings, 
without effective enforcement. During the pendency of the adminis- 
trative proceedings, Customs would anticipate considerable difficul- 
ties in locating storage facilities for articles under detention. Also, 
the costs of storage to the government and the importer would be 
considerable. Under the option Customs is proposing, high storage 
costs would not be anticipated. 

Customs believes that the adjudication of semiconductor chip in- 
fringement issues is the appropriate domain of the USITC or the 
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courts for several reasons. First, the USITC was created to decide 
issues relating to trade. This Commission, because of its experience 
with such matters as patents, has acquired an expertise that is es- 
sential to the resolution of complex infringement issues such as 
those raised by the Semiconductor Chip Protection Act. Secondly, 
in consideration of the novelty and controversial nature of chip in- 
fringement cases, and the lack of any guidelines upon the matter, 
it is appropriate for the courts or the USITC to decide these cases 
in order to establish legal precedents, as they now do with respect 
to patent, trademark, and copyright infringement issues. Once the 
case is decided, Customs will enforce the court order, or USITC 
orders pursuant to §12.39(b), Customs Regulations (19 CFR 
12.39(b)), as modified by this proposal. 

Customs further believes that an adjudication of the subject in- 
fringement issue in the courts or the USITC would be preferable to 
its own enforcement because the courts and the USITC can expedi- 
tiously and successfully balance the competing interests of the im- 
porter and the domestic producer of semiconductor chips. The im- 
porter of suspected infringing chips would prefer to have the chips 
or the articles incorporating the chips allowed into the U.S. pend- 
ing resolution of the infringement question. Also, the domestic pro- 
ducer of semiconductor chips would prefer to have all suspected in- 
fringing chips or articles containing them detained pending the de- 
termination. The adjudication procedures of the USITC and the 
courts can expeditiously accommodate these interests. Pursuant to 
§ 210.12, U.S. International Trade Commission Regulations (19 CFR 
210.12), the USITC has 30 days after receipt of a complaint or, in 
exceptional circumstances, as soon after such period as possible, in 
which to institute an investigation. Thereafter, under § 337(b), 
Tariff Act of 1930 (19 U.S.C. 1337(b)), the USITC is required to con- 
clude its investigation and make a determination at the earliest 
practicable date, but not later than one year (or 18 months in more 
complicated cases) after the date of publication of notice of the in- 
vestigation. During the course of investigation, however, if the 
Commission determines that there is reason to believe that there is 
a violation of 19 U.S.C. 1337(a), it may direct that the articles con- 
cerned, imported by any person with respect to whom there is 
reason to believe that such person is violating this section, be ex- 
cluded from entry into the U.S., unless such exclusion is deemed 
not to be in the public interest. The courts may also expedite and 
provide for several alternative procedures in handling infringe- 
ment cases. 

It should be noted that, as stated in House Report 98-781, dated 
May 15, 1984, Customs assistance in enforcing the protection ex- 
tended to owners of rights in a mask work incorporated into a 
semiconductor chip is in addition to, not in lieu of, the owner’s 
other rights and remedies, such as the right to attempt to secure 
an injunction against importation from a court or an exclusion 
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order from the USITC under 19 U.S.C. 1387. However, as the 
House Report further notes, Customs may insist upon such orders 
as a condition precedent to its action, when the nature of the case 
so requires to prevent error or injustice. 


ACTION 


To address this problem, Customs proposes to amend § 12.39, Cus- 
toms Regulations (19 CFR 12.39), by adding a new paragraph (d) to 
require that persons seeking exclusion of infringing semiconductor 
chip products first obtain a court order enjoining, or an order of 
the U.S. International Trade Commission (USITC) under §337, 
Tariff Act of 1930 (19 U.S.C. 1337), excluding, importation of the ar- 
ticles. Exclusion orders issued by the USITC are enforceable by 
Customs under § 12.39(b), Customs Regulations. 

The proposed amendment would specify that the regulation 
would be effective against all importers regardless of whether they 
have knowledge that their importations are in violation of the 
Semiconductor Chip Protection Act. Thus, importers who claim 
that they had no knowledge that their importations were violative 
would not be able to use this claim as a defense against injunctive 
relief obtained by the mask work owner. 

It is noted that the Commissioner of Customs would not be a 
party to the action in which injunctive relief is being sought from 
the court. Inasmuch as Customs will enforce any order of the court, 
it is not necessary to name the Commissioner as a defendant in the 
action. The proper parties to be named as defendants before the 
court are those persons involved in the importation of the alleged 
violative articles. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. In particular, we 
are requesting the submission of information that would contribute 
to an improved understanding concerning the extent of importa- 
tions alleged to infringe protected mask works embodied in semi- 
conductor chips. Comments submitted will be available for public 
inspection in accordance with the Freedom of Information Act (5 
U.S.C. 552), §1.4, Treasury Department Regulations (31 CFR 1.4), 
and §103.11(b), Customs Regulations (19 CFR 103.11(b)), on regular 
business days between the hours of 9:00 a.m. and 4:30 p.m. at the 
Regulations Control Branch, Room 2426, Customs Headquarters, 
1301 Constitution Avenue, NW., Washington, D.C. 20229. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in §1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 
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REGULATORY FLExipitiry Act 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seg.), it is certified that, if adopted, the proposed 
amendment will not have a significant economic impact on a sub- 
stantial number of small entities. It will affect only importers of 
semiconductor chip products and owners of these products who reg- 
ister them. Accordingly, the proposed amendment is not subject to 
the regulatory analysis or other requirements of 5 U.S.C. 603 and 
604. 


DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices par- 
ticipated in its development. 


List or SuBsEcTs IN 19 CFR Part 12 
Customs duties and inspection, Imports, Unfair competition. 


ProposED AMENDMENTS 


It is proposed to amend Part 12, Customs Regulations (19 CFR 
Part 12), as set forth below. 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The authority citation for Part 12 would continue to read as 
follows: 


Autuority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (Gen. Hdnote 11, 
Tariff Schedules of the United States), 1624. 


§ 12.39 also issued under 19 U.S.C. 1337, 1623; 17 U.S.C. 910; 


2. It is proposed to amend §12.39, Customs Regulations, by 
adding a new paragraph (d) to read as follows: 


§12.39 Imported articles involving unfair methods of competi- 
tion or practices. 
ok * * * * * * 


(d) Importations of semiconductor chip products. 

(1) When the owner of a mask work which is registered with the 
Copyright Office seeks to have Customs deny entry to any imported 
semiconductor chip products which infringe his rights in such 
mask work, the owner must obtain a court order enjoining, or an 
order of the U.S. International Trade Commission (USITC) under 
§337, Tariff Act of 1930, as amended, excluding, importation of 
such products. Exclusion orders issued by the USITC are enforcea- 
ble by Customs under §12.39(b), Customs Regulations (19 CFR 
12.39(b)). Court orders or exclusion orders issued by the USITC 
shall be forwarded, for enforcement purposes, to the Director, 
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Entry, Procedures and Penalties Division, U.S. Customs Service, 
Washington, D.C. 20229. 

(2) The district director shall enforce any court order based upon 
a mask work recordation in accordance with the terms of such 
order. Court orders may require either denial of entry or the sei- 
zure of violative semiconductor chip products. Forfeiture proceed- 
ings in accordance with Part 162 of this chapter shall be instituted 
against any such products so seized. 

(3) This regulation will be effective against all importers regard- 
less of whether they have knowledge that their importations are in 
violation of the Semiconductor Chip Protection Act (17 U.S.C. 901- 
904). 

WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: April 11, 1986. 
Francis A. Keatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 29, 1986 (51 FR 27057)] 


19 CFR Part 175 


Receipt of Domestic Interested Party Petition Concerning 
Classification of Orange Juice Concentrate-Based Product 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed interpretive rule; solicitation of comments. 


SUMMARY: Customs has received a petition submitted on behalf 
of a domestic interested party with respect to a Customs ruling 
that an orange juice concentrate-based product consisting of orange 
juice concentrated to 65° Brix to which certain ingredients were 
added was classified under item 183.05, Tariff Schedules of the 
United States (TSUS), as other edible preparations, not specially 
provided for. The petitioner contends that the subject product 
should be classified under item 165.29, TSUS, as concentrated 
orange juice or orange juice made from concentrated orange juice. 
The petitioner argues that orange juice is now provided for eo 
nomine in the TSUS because of an amendment by the Trade and 
Tariff Act of 1984 (P.L. 98-573). This document invites comments 
with respect to the correctness of the classification. 


DATE: Comments must be received on or before September 29, 
1986. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to and inspected at the Regulations Control Branch, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Room 2426, Washington, 
D.C. 20229 (202-566-8237). 





U.S. CUSTOMS SERVICE 29 


FOR FURTHER INFORMATION CONTACT: Thomas L. Lobred, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to §516, Tariff Act of 1930, as amended (19 U.S.C. 
1516), a domestic interested party petition has been filed with re- 
spect to a decision in which Customs ruled that an orange juice 
concentrate-based product consisting of orange juice concentrated 
to 65° Brix to which certain ingredients were added was ciassified 
under item 183.05, Tariff Schedules of the United States (TSUS) (19 
U.S.C. 1202). 

On July 26, 1984, Customs issued ruling 553167 (C.S.D. 84-117, 18 
Cust. B. and Dec. No. 49 at 48, December 5, 1984), which stated 
that a product consisting of 87 percent orange juice concentrate 
(65= Brix), 10.5 percent orange peel extract, 2.25 percent citrus 
acid and less than one percent total of sodium benzoate, orange oil 
and artificial color was properly classifiable under the provision for 
other edible preparations, not specially provided for, in item 183.05, 
TSUS. 

In this ruling, Customs dismissed classification under item 
166.40, TSUS, as beverages, not specially provided for, and item 
165.35, TSUS, as other citrus fruit juice concentrate (now item 
165.36, TSUS). Customs did not find item 166.40, TSUS, applicable 
because Headnote 1, schedule 1, part 12, subpart B, TSUS, indi- 
cates that item 166.40, TSUS, only covers products fit for use as 
beverages, and the subject product is not, in its condition as im- 
ported, potable and ready to consume. Classification under item 
165.35, TSUS, was stated to be precluded because the subject prod- 
uct was not within the common or commercial understanding of 
orange juice concentrate, having been processed beyond the scope 
thereof by the addition of significant and substantial “foreign” or 
excess ingredients. 

On October 17, 1985, a petition was submitted on behalf of a do- 
mestic interested party representing domestic citrus growers. The 
petitioner challenges the tariff classification holding in C.S.D. 84- 
117. The petition states that the tariff provision relating to fruit 
juices was amended by §117 of the Trade and Tariff Act of 1984 (P. 
L. 98-573), to include in new items 165.27 and 165.29, TSUS, an eo 
nomine provision for orange juices, both in natural and in all other 
forms. 

The petitioner argues that the basic principles of tariff classifica- 
tion require that the subject product be classified under item 
165.29, TSUS, because an eo nomine designation such as item 
165.29, TSUS, without limitation or shown contrary legislative 
intent, judicial decision or administrative practice, and without 
proof of commercial designation, will include all forms of the arti- 
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cle. The mere fact that there may be some added ingredients does 
not preclude its classification in the eo nomine provision. It is 
argued that the added ingredients do not alter the subject product’s 
essential character as orange juice concentrate. 

The petitioner also argues that Customs definition of orange 
juice, which is adopted from FDA’s standards of identity, is ques- 
tionable as FDA regulations should not define or determine the 
common meaning of the term for tariff purposes. 


CoMMENTS 


Pursuant to §175.21(a), Customs Regulations (19 CFR 175.21(a)), 
before making a determination on this matter, Customs invites 
written comments from interested parties on this issue. The domes- 
tic interested party petition, as well as all comments received in re- 
sponse to this notice, will be available for public inspection in ac- 
cordance with the Freedom of Information Act (5 U.S.C. 552), §1.4, 
Treasury Department Regulations (31 CFR 1.4), and §103.11(b), 
Customs Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9:00 a.m. and 4:30 p.m. at the Regulations 
Control Branch, Room 2426, Customs Headquarters, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229. 


AUTHORITY 


This notice is published in accordance with §175.21(a), Customs 
Regulations (19 CFR 175.21(a)). 


DRAFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 

ALFRED R. DEANGELUS, 
Acting Commissioner of Customs. 


Approved: July 14, 1986. 
Francis A. KEatinG II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 30, 1986 (51 FR 27196)] 





NOTICE 


The Procedural Handbook of the United States Court of 
International Trade, prepared by the staff of the Office of the 
Clerk, is now available. The Handbook provides basic infor- 
mation for the practitioner in processing actions under the 
court’s Rules. It is intended to serve solely as a convenient 
guide and reference source, which consolidates and summa- 
rizes various procedures before the court. 

The cost of the Handbook is $10.00. If you are interested in 
receiving a copy of the Handbook, please fill out the form 
below and return to: 


Procedural Handbook 

Office of the Clerk 

United States Court of International Trade 
One Federal Plaza 

New York, NY 10007. 


ORDER FORM 


Enclosed is $_.....(check or money order) made payable to 
Clerk, United States Court-of International Trade for... 
copy or copies of the Procedural Handbook. 


NAME 
(Please type or print) 
STREET ADDRESS 
CITY AND STATE 
ZIP CODE 


PHONE NUMBER 





Customer’s Telephone No.’s ra 
QUANTITY CHARGES! 


ORDER FORM ee Home Area Office Pubtications 


aan SUBSCISHONS 
Enclosed find $ (check or money order), or charge to my Special shipping charges 


Superintendent of Documents Deposit Account Number International handling — __ 


Your Order Number 


Please send the subscription(s) I —. ORDER — ; 

: uperintendent o uments 
have listed to the address shown | 1; § Government Printing Office 
at the bottom of this form. Washington, D.C. 20402 


Credit Card Orders Only 
Total charges $__._________. Fill in the boxes below: 


Credit 
Card No. 


Expiration Date 


Charg may be telephoned 
Month/Year r 
seed Monday thru Friday (except holidays). 


NOTE: Complete top address portion if different from that at the bottom. 





COMPANY OR PERSONAL N 


DITIONAL ADDRESS/ATTENTION LI 


Litiitrttitite Pritt iti 
STREET ADDRESS 


we 
PPTL Ee 


(or) COUNTRY 


PLEASE sa 





Index 


U.S. Customs Service 


Treasury Decisions 


Duck-type footwear, imported, classification of, decision, Part 175, CR 


Foreign currencies: 
Daily rates: 
May 1-2, 1986 
Variances: 
May 1-2, 1986 
Lindbergh field, designated airport status removed, Part 6, CR amended. 
Port of entry, Shreveport-Bossier, La., Part 101, CR amended 


ORDERING OF BOUND VOLUMES 


Bound volumes may be obtained by returning the order form 
supplied herewith to: Superintendent of Documents, U.S. Gov- 
ernment Printing Office, Washington, DC 20402. 


Recently published bound volumes are noted below: 
U.S. Court of international Trade Reports: 
Vol. 6, July-December 1963, Supt. Docs. Stock No. 028-003-00054-4; 
Cost: $18 Domestic; $22.50 foreign, 
Vol. 7, January-June 1964, Supt. Docs. Stock No. 028-003-00055-2; 
Cost: $20 Domestic; $25 foreign, 
Vol. 8, July-December 1984, Supt. Docs. Stock No. 028-003-00056-1; 
Cost: $19.25 Domestic; $24.06 foreign. 


U.S. GOVERNMENT PRINTING OFFICE : 1986 0 - 159-255 
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